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Executive summary: 
 

 A legally binding climate treaty that is both comprehensive and universal 
is unlikely to be agreed as part of the negotiations under the auspices of 
the UNFCCC. 

 However, it will remain important to work towards a political framework 
agreement that includes commitments on climate change mitigation by all 
major emitters, whether or not these have legal force.  

 COP 18 will be important as an interim step on the road towards a 
framework agreement, which is to be concluded by 2015. It should focus 
on strengthening the provisions for monitoring, reporting and verification 
(MRV), confirming the funding contributions for the Green Climate Fund, 
clarifying the extension of the Kyoto Protocol and further elaborating the 
funding and administrative arrangements for REDD+. 

 The UK should use other international forums for exploring political 
solutions and compromises between the leading carbon emitters, but the 
UNFCCC should remain the predominant global framework for developing 
international climate action. 

 

                                                        
1 The work of the Grantham Research Institute is integrated with the activities of the Centre for 
Climate Change Economics and Policy (CCCEP), hosted by LSE and the University of Leeds. CCCEP 
is funded by the UK Economic & Social Research Council and Munich Re.   
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Introduction: 
 
1. The evidence provided below focuses on the committee’s questions relating to 
the international climate negotiation process and the prospects for a 
comprehensive, legally binding, climate treaty dealing with the mitigation 
challenge. It is informed by the results of a recent research project carried out 
under the auspices of the Centre for Climate Change Economics and Policy 
(CCCEP) at LSE and was funded by a grant from the Economic and Social 
Research Council (ESRC). Please note that the evidence is given in a personal 
capacity and does not represent the views of the LSE, CCCEP or ESRC. For a more 
detailed elaboration of some of the main arguments, please see the following 
peer-reviewed publication:  

 
Robert Falkner, Hannes Stephan, and John Vogler (2010). "International 
Climate Policy after Copenhagen: Towards a ‘Building Blocks’ Approach." 
Global Policy 1(3): 252-62.  

 
 
Question: What should a legally binding global framework to reduce 
emissions look like? 
 
1. A legally binding global climate treaty that is comprehensive and universal is 
not a realistic outcome of the UNFCCC-based climate negotiation process. 
Instead, we need to prepare and work for a different kind of international 
framework for addressing global climate change. Before I outline the reasoning 
behind this, it is important to clarify some of the terminology in this context. 
 
2. In the context of the intergovernmental negotiations on climate change, ‘a 
legally binding international agreement’ usually refers to an international treaty 
that fulfils three conditions. It 
 

(a) contains specific mitigation measures, with quantitative targets and 
timetables for reducing emissions or emissions intensity;  
 
(b) includes all major emitters of greenhouse gases as signatories; and  
 
(c) expects signatories to ratify the agreement. 

 
3. If condition (a) does not apply, then we are dealing with a universal treaty like 
the UN Framework Convention on Climate Change (UNFCCC) of 1992, which was 
signed and ratified by all major emitters but contains no specific climate 
mitigation targets or timetables. If (b) does not apply, then we are talking about a 
non-universal treaty that does not impose emission reduction targets on all 
major emitters (as was the case with the 1997 Kyoto Protocol, which exempted 
developing countries from mandatory mitigation measures). If (c) does not 
apply, we are dealing with a political agreement like the Copenhagen Accord of 
2009, which does not require domestic ratification and has no legal force.  
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4. My argument is that reaching international agreement on such a legally 
binding climate treaty is not feasible in the current international context – and 
for the foreseeable future. There are two at least reasons for this: First, the EU is 
currently alone among the five main emitters (China, United States, India, 
Russia) in advocating a legally binding agreement. All other major emitters lack 
the necessary domestic support for ambitious mitigation measures and are 
reluctant to agree to any deal that requires domestic ratification. Some can be 
described as ‘sovereignty hawks’ that will resist a legally binding treaty at all 
cost. Second, the complexity of the matters under discussion and the uncertainty 
regarding future benefits and costs of mitigation efforts makes is highly unlikely 
that a single treaty can be negotiated that is both comprehensive and ambitious 
in its mitigation measures. Some major emitters are likely to play the long game 
of diplomacy to drag out the negotiations and will not be willing to agree to more 
than partial or unambitious deals on certain aspects of the global climate 
governance system. 
 
5. As regards the first reason, the US position remains a key, though not the only, 
stumbling block. Ever since the US signed and ratified the UNFCCC, successive US 
administrations have either rejected additional legally binding climate 
commitments (e.g. Bush administration) or have decided not to submit such 
treaties for domestic ratification (Clinton administration). Although having 
signalled a return to multilateral climate policy, the Obama administration’s 
stance does not fundamentally differ in this regard. Should Mitt Romney win the 
forthcoming presidential election, the chances of the US agreeing to any kind of 
legally binding treaty by 2015 will diminish even further.  
 
6. To understand why the US is unlikely to accede to a legally binding agreement, 
the domestic context is of critical importance. The US Senate has repeatedly 
stipulated that developing countries need to be included in a multilateral 
mitigation effort if it is to ratify any such agreement. On this basis, it could be 
argued that the Durban Platform agreed at COP-17, which includes a promise by 
all parties to negotiate a comprehensive mitigation agreement, goes some way 
towards alleviating Senate concerns. Indeed, the inclusive nature of the Platform 
is one of the key achievements of the Durban conference last year. However, this 
is unlikely to provide the basis for a successful passage of a future climate treaty 
through the US Senate’s ratification procedure, which requires a two-thirds 
majority. The earlier bipartisan consensus on international environmental 
policy, which was evident in US leadership in the creation of the Montreal 
Protocol on ozone layer depletion in the 1980s, no longer exists, and climate 
change has become one of the most politically divisive issues on the US 
environmental agenda. In 2009, Congress was unable to pass a domestic cap-
and-trade bill despite a significant weakening of its ambition, and observers do 
not expect domestic climate legislation to be introduced again in the near future. 
Without a domestic climate law in place, any internationally agreed climate 
treaty would most likely fall at the first hurdle in the Senate ratification process. 
In fact, Senate resistance to legally binding international environmental 
commitments extends far beyond climate change. Since the 1992 Rio ‘Earth 
Summit’, the US has become a laggard in multilateral environmental policy, 
refusing to ratify any major international environmental treaties of the last two 
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decades (e.g. 1989 Basel Convention on Hazardous Waste, 1992 Convention on 
Biological Diversity and its 2000 Cartagena Protocol on Biosafety, 1997 Kyoto 
Protocol, 2001 Stockholm Convention on Persistent Organic Pollutants).  
 
7. As regards the second reason, climate negotiations are burdened by high 
degrees of complexity and uncertainty, particularly with regard to future 
benefits and costs of taking climate action. Leaving aside scientific uncertainties 
and controversies, it is these economic uncertainties that weigh heavily on 
negotiators as they seek to determine the right course of action. Solving the 
climate change problem involves many different and often complex adjustments 
to energy systems, transport, urban infrastructure, trade, agriculture, etc., which 
is why it has proved exceedingly difficult to find a single institutional solution in 
the form of a legally binding treaty. Because of imperfect information about 
future economic costs and benefits, and persistent lack of trust in other states’ 
long-term commitments, states are wary of taking on commitments that are 
precise, demanding, immediate and legally binding. It has so far proved 
impossible to bring together the many diverse interests of states and to find a 
treaty solution that would make them converge. Instead, international climate 
policy has been fragmented, incoherent and operating at different levels of 
ambition. For reasons to do with the climate change problem structure itself, the 
international political response to climate change will inevitably be 
characterised by some degree of fragmentation and decentralisation. 
 
Question: What should be the UK and EU priorities for COP 18, and beyond? 
 
8. This does not mean, however, that it would be futile to continue negotiating 
climate change in the context of the UNFCCC. On the contrary, to make climate 
policy work in a fragmented and decentralised context, the international 
community needs to maintain, and gradually expand, the existing institutional 
structure for dealing with climate change. The UK and EU should therefore 
continue to push for an international agreement at forthcoming COPs. This 
international push is important for several reasons: to maintain the momentum 
in the international talks, to keep up the pressure on other major emitters to 
raise their level of ambition, and to gradually establish and strengthen 
innovative new instruments that can help control emissions and deal with the 
adaptation challenge. In other words, we need to conceive of international 
climate policy as an ongoing process of political engagement rather than a one-
off treaty negotiation. What is needed is a ‘building blocks’ approach, which 
accepts the limitations built into the international process but helps put together 
effective climate governance out of small, cumulative steps and partial 
agreements.  
 
9. In pursing this approach, we face a choice between working towards a political 
framework agreement that is universal but weak, or aiming for an international 
treaty that is strong but non-universal. Our priority should be to reach an 
agreement by 2015 that is near universal and that includes all major emitters. 
This will preserve the key achievement made between the Copenhagen and 
Durban COPs, which saw emerging economies such as China, India and Brazil 
gradually accept the need for them to take on commitments on reducing 
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emissions or their economy’s emissions intensity. The agreement should include 
mitigation commitments that are as specific as possible, so that that country 
performance can be monitored and reviewed. Even if these commitments are not 
legally enforceable, they are likely to develop moral force and will become an 
important reference points in domestic and international politics. Giving such 
commitments legal force is desirable but not essential, a point underlined by 
Canada’s recent withdrawal from the Kyoto Protocol, which was within its rights 
as a party to the protocol.  
 
10. As part of this strategy, it will be important to have in place a reliable regime 
for monitoring, reporting and verification (MRV). The UK and EU should push for 
a strengthening of the system that was agreed in Cancun and further elaborated 
in Durban. In particular, common and comparable accounting rules need to be 
developed for all countries, through standardizing existing approaches and 
providing capacity assistance to developing countries as required. Strengthened 
MRV rules will be important for the annual review of pledges and country 
performance, but also for the operation of new market-based mechanisms as 
agreed in Durban.  
 
11. Other priorities for COP 18 and subsequent meetings include: agreeing firm 
funding commitments for the Green Climate Fund; clarifying the duration of the 
extended Kyoto Protocol; and resolving questions of financing and 
administrative arrangements for the REDD+ mechanism. 
 
Question: Should the UK pursue an agreement to reduce emissions through 
forums other than UNFCCC? 
 
12. The UNFCCC is the only universally accepted agreement for negotiating 
climate change mitigation and adaptation. Despite its many shortcomings, it 
continues to enjoy a high degree of legitimacy, particularly in developing 
countries. Whatever the outcome of future climate negotiations, the UNFCCC will 
continue to play a vital role in providing an umbrella for the interim steps that 
countries will agree as part of an unfolding buildings blocks approach. It will 
therefore be important to preserve the integrity of the UNFCCC as the main 
international platform for developing international climate policies and to avoid 
any form of ‘forum shifting’ that undermines the UNFCCC architecture.  
 
13. It is interesting to note in this context that previous attempts at forum 
shifting have failed. In 2005, the year that the Kyoto Protocol entered into force, 
the United Stated launched the Asia-Pacific Partnership on Clean Development 
and Climate (APP). The APP was set up as a voluntary public-private partnership 
and included countries that accounted for over half of global greenhouse gas 
emissions. Although some saw it as an alternative to the Kyoto Protocol, it never 
developed sufficient momentum to peel away support from the UNFCCC. As of 5 
April 2011, the APP has formally concluded its work, and major APP members 
such as the US and China have, if anything, reaffirmed their willingness to work 
on a climate agreement within the UNFCCC process. 
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14. Notwithstanding the central role of the UNFCCC, leading emitters may wish 
to use other international forums to explore options for reaching agreement on 
mitigation measures. The main advantage of this would be that international 
discussions could take place among the small group of key countries that are 
critical to the success of any international agreement (the world’s top 20 
emitters account for around 75 percent of global emissions). In the past, major 
players have already engaged the G8 and G8+5, the G20 and the Major 
Economies Forum (MEF) as a vehicle for high-level climate discussions, although 
none of these forums have provided a platform for actual negotiations of 
mitigation commitments.  
 
15. Based on past experience, there is little evidence to suggest that any of the 
existing alternatives could serve the purpose of facilitating the negotiation and 
implementation of a comprehensive international agreement on climate change. 
The G8 and G20 groupings provide a useful environment for political dialogue 
but are notoriously weak when it comes to follow-up. They simply do not have 
the institutional infrastructure to support the implementation of any 
international agreements. While they may provide an important political 
stepping stone on the road towards a comprehensive agreement within the 
UNFCCC framework, they are unlikely to offer a realistic and practical alternative 
to it.  
 
 


